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December 23, 1952

Hon. Andrew P, Johnson Opinion No. V-1565

County Attorney ,

Dimmit County Re: Authorify of the Commis-

carrizo Springs, Texas sioners' Court to accept

. the higher of two bids on

the purchase of a dump
truck costing more, than

Dear 3ir: $2 000.

Your requeat for an opinion presents the fol-
lowing facts:

"At the regular meeting of fhe Commis-
sioners' Court of the County of Dimmit held
on October 13, 1952, the Court instructed
the County Judge to make the proper adver-

_ tisement for bids for the purchase of a

, dump truck to rill the need of Precinct -

. Number Two. Advertisement was made on : :o
October 16th and Ootober 23rd, 1952, set-
ting out the specifications the truck must
meet and statging that the bids would be
opened on Nbvamber 10, 1952,

"Phe Conniaaionara' Court met in its
regular meseting for the month of November on
November 10, 1952. Two Ddids on the dump
truck had heen received and were opened.

The companjes making the bids and the amount
of each bid are as follows:

Al Vivian Chevrolét COmpany, Carrizo
Springs, Texas, bid $2,245.00,

"anderson-Weydell Motors, Inc., Carrizo
Springs, Texas, bid $2,470.00.

"Both bids meet the specifications re-
‘qQuired, and both bidders are responaible.”

The following order. of the Commissionera’ COurt
wan entered on November 10, 1952:
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"On this the 10th day of November, 1952
the Commisaioners' Court met in regular ses-
sion with all members present as -follows: °

Terrell B. Kellogg, County Judge, presiding

Roy C. Jones, Commissioner Precinct No. 1

H., H. Herrington, Commissioner Precinct No. 2
0. W. Barker, Commissioner FPrecinct No. i

J. L. Heater, Commissioner Precinct No.

Andrew P. Jbﬁnson; County Attorney

L., D. ¥hite, County Treasurer

" "fhe following business.was attended
- to=wits

- "Tv. BIDS OFENED FOR PRECINCT 2 EQUIP-
e “(;pmjr 1952 Model 2 Ton Truok Chassis and
oab-eto, : '

¥Notice to Bidders having been duly
published 4n the Carrizo Springs -Javelin,
the following bids were received and
opened in open Commissioners' Court:

Al Vivian Chevrolet Company......$2245.00
Mﬂezmon-:-'eydell mtor. ? D‘IO veaew . ;70'00

"A motion was made by Commissioner H.
H. Herrington that Anderson-Weydell Motors,
.Incorporation bid be a¢éepted, it being the
opinion of the Court that the Ford Truck is
~ the moat suitable for the type of work to
- be done. .Motion was seconded by Commissioner
| de Ls Hester and carried unanimously. .

. "fhere being no further businega, Court
was adjuurned. ‘ S

l " . - -

S TS B

erre + RellSgE, ounty Judge"

' Based on the above mentioned facts, you ask:
"]. Under the facts of this dase, 1a

‘the County of Dimmit required by law to let
the contract to the lowest biddexr?



Hon. Andrew P, Johneon,.page 3 (V-1566)

"2, Under what circumstances, 1f any,
~can & county reject the lowest bid in favor
of a higher b1d°

"3, Under what circumstances, if any,
can a county reject all bids?

"4, In the event all bids are rejected,
does a county have the authority to again
advertiae for bids and make new specifica-
tiona°

The purchase outlined in your request is
governed by the provisions of Article 2368a, Vernon's
Civil Statutes. Att'y Gen. Ops. V-285 19#7) and .
v-600 (1948) Section 2 of Apticle 2368a provides in

part:

: "Nb county, acting through its Commie-
sioners Court, and no c¢city in this State
shall hereafter make any contract calling
for or requiring the expenditure or payment
of Two Thousand ($2,000.00) Dollars or more
out of any fund or funds of ‘any city or
county or subdivision of any county creat-
ing or imposing an obligdtion or l1lability
of any nature or character upon such county
or any subdivision of such county, or upon
such city, without first submitting such
proposed contract to competitive bids.
Notice- of the time and place when and where
such contracts shall be let shall be pub-
l1ished in such county (if concerning a
county contract or contracts for such sub-
division of such county) and in such city,
{41f concerning a city contract), once a
week for two ?2 consecutive weeks prior to
the time set for letting such contract, the
date of the firat-puplication.to he at least .
fourteen (14) days prior to the date set for
letting said contract; and said contract
shall be let to the lowesf Tesponsibie bid-

of public works, then tha successful bia-
der shall be required to give a good and -
. sufficient bond in the full amount of the
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contract price, for the faithful performance
., of such contract, executed by some surety
company authorized to do business in this
State in accordance with the provisions or
Article 5160, Revised Statutes of 1925
amendments thereto.'_ (xmphasis added.5

. Article 2368a requires that the contract be

let fito the lowest responsible bidder". The phrase

"lowest responsible bidder" has & well defined meaning.
For a collection of cases see 25 Words and Phrases
{Perm. Ed. 1940) 714. 1In determining the lowest respon-
8ible bidder the commissloners’ court is not performing
a mere ministerial duty but is exerciging a duty which
is deliberative and diacretionary. Att'y Qen. Op. V-
1536 (1952). The commissionera' Gourt may take into
consideration the quality of the product, the adapt- "
ability to the particular use required, and the ability,
capacity, experience, efficiency and integrity of the
bidders as well as their financial responsibility. .
Mitchell V. Walden Motor Com 235 Ala. 33 1TI So.

e V. *116 Ninn, &

N.W, 221 eopie v. Xent, 160 Tll, 655, 43 N.E.
750 51336 mcon—Lcn"ﬂe V. ew_York, 29 N.Y.S. 24
539 .
App. 24 10

The Supreme Court of Alabams, in oonsiderins
& similar question to the one involved in your requeat,

. Stated in Mitchell v, Walden Motor Company?

"That the notice of purchase was posted
‘i ahd published the required length of timeé
.and by registered mall forwarded to three
dealers in such material, as provided by the
amended act, appears not to be controverted.
And that the substance of the notice llke-
wise mests the act's requirements we think
$u1ta olear. It called for sealed bids on
two one and one-half ton trucks, short wheel
base, chasis with cab, with dual rear wheels,
gguigped with 30x5-8 ply tires on rear and
0-20 balloon tires on front.! Clearly, no
provision of the act demanded that the notice
name the manufacturer of the truck desired
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to be purchased as complainanta argue. . This
the commissloners may well determine after
recelving bids on various. makesa of trucks.

In the instant case, the road supervisor

by hie affidavit discloses he favored the
Chrevolet over the Ford, and gives his

reasons as economy in operation and dura-’’
bility of service. The commissioners evident-
ly deferred to his judgment in the matter,

and purchased the Chevrolet trucks at a coat
of $179.50 more than the bid of the Ford
dealer, cne of these complainants, after first
eliminating from consideration the bids of -

1 the Dodge and other dealers in trucka,

"complainant Walden Motor Company was
the Ford dealer offering the lowest bid, and
it is insisted the statute was violated for
the reason that ita bid was not accepted and
the Chevrolet bought for a higher price,

To &cocept this contention would lead alasoc
to the con¢lusion that in advertising for
bida the make of manufacture must be given

-and the purchase gonfined thereto, a theory

which we have repudiated as not within any
requirements of the act. In determinin
who is the lowesat responsiblie bidder, EEe
proper authoritits.may L&Ke into conhsidera-

tion the guantE ol the WAULEriais as weil

a eir a ab he particular use
reguire . orpus ] very ap
illustration 18 found in weat v. City of .
Oakland, 30 .Cal. App..556, 159 P. 202, where
was involved the purchase of a 1ockin5 de-
vice for the Jall; the court holding that:
'The honest exercige of discretion of a city
council, in considering the adaptability to
use required of goods offered, in determin-
ing who 18 the loweat reaponsible ‘bidder
under a charter calling for award of public
works. oontract to such bidder, i3 not re-
viewable,'

"So far as here appears, there was such
honest exercise of discretion in the .instant
case There 18 no charge of bad faith. The -

sounty authorities merely preferred the one
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The faeta prelented in your ingquiry reveal
that the Commissioners' Court determined that the Ander-
son-Weydell Motors, Inc. was the lowest responsible
. bidder.since, as you state, its truck was bhetter adapted
to the particular use intended by the Court. This was
2 matter left to the sound discretion of the Commiesion-
era' Court. Therefore, you are advised that the Com-
missioners' Court had the authority to award the con-
tract under consideration to the Anderson-Weydell

. Motors, Inc. in the absence of fraud or an abuse of

discretion. 1In view of ocur answer to your first ques-
tion it is unnecesaary to answer your remaining ques-
ions.

SUMNARY

In awarding a contract to the "lowest
responaible bidder 6g:r¢uant to the provi-
sions of Artiocle 23 Vernon's Civili .
Statutes, the Commissioners: Court may
consider the quality of the product and
its adaptability to the partiocular use re-

- quired as well as the abiiity, capacity, & -
and rinancial responsibliity of the bidder.

g;tchell V. Hh;den Motor, 235 Ala. 34, 177
Q. .
‘ Ybura very tru;y,
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